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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GROVER EARL MCALISTER, JR.,
)
)
Defendant-Appellant.
)
________________________________ )

NO. 44128
KOOTENAI COUNTY
NO. CR 2015-13541
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Grover Earl McAlister, Jr., was convicted of felony eluding and leaving the scene
of an accident and was sentenced to a unified term of five years, with two years fixed,
for eluding, and six months in jail for leaving the scene of an accident. He contends the
district court abused its discretion when it imposed this sentence upon him considering
the mitigating factors that exist in this case—most significantly, the fact that he was hit
with a Taser multiple times before eluding.
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Statement of Facts and Course of Proceedings
On August 20, 2015, at approximately 1:10 a.m., two police officers observed a
vehicle legally parked in a turnout near Tubbs Hill Drive in Coeur d’Alene, Idaho.
(R., p.201.) The officers thought the vehicle was suspicious, so they parked behind it,
with their headlights on. (R., p.202.) The driver, Mr. McAlister, provided his driver’s
license and registration to one of the officers.

(R., p.202.)

The officer asked Mr.

McAlister if there were drugs in the vehicle and Mr. McAlister stated there were not. (R.,
p.202.) The officer asked Mr. McAlister for permission to search the vehicle and Mr.
McAlister stated he does not let anyone search his car. (R., p.202.)
The officer ran Mr. McAlister’s information through dispatch and learned there
were no outstanding wants or warrants.

(R., p.202.)

The officer then returned

Mr. McAlister’s license and registration. (R., p.202.) At that point, the other officer
began to question Mr. McAlister. (R., p.202.) He asked Mr. McAlister about a purse in
the vehicle and, as Mr. McAlister responded, the first officer observed beneath
Mr. McAlister’s left foot a clear plastic bag which he believed contained a white
crystalline substance. (R., p.202.) The first officer asked Mr. McAlister about the bag
and Mr. McAlister said it was for jewelry. (R., p.203.) The officer asked Mr. McAlister to
exit the vehicle. (R., p.203.) Mr. McAlister refused to exit the vehicle and said he would
not do so until he called his attorney. (R., p.203.) Mr. McAlister offered to show the
officers the bag if they would step back because he was frightened. (R., p.203.) At that
point, things rapidly escalated out of control.
One of the officers attempted (unsuccessfully) to open Mr. McAlister’s door, then
reached through the window, unlocked the door, and opened it. (R., p.203.) Both
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officers reached into the vehicle in an effort to remove Mr. McAlister, and a physical
altercation took place. (R., p.203.) Mr. McAlister pulled away, started the vehicle, and
began to back up. (R., p.203.) At least one of the officers was struck by Mr. McAlister’s
door when he backed up. (R., p.203.)
Mr. McAlister and struck him.

At some point, the officers fired Tasers at

(R., p.204.)

And then they fired their Tasers at

Mr. McAlister and struck him again. (R., p.204.) Mr. McAlister sped away from the
scene and struck a van parked in a different location.

(R., p.204.)

Mr. McAlister

abandoned his vehicle, leaving his wallet and cellphone inside. (R., p.204.)
Mr. McAlister was charged by Information with two counts of assault or battery
upon an officer, destruction of evidence, possession of paraphernalia, obstructing an
officer, and two counts of leaving the scene of an accident. (R., pp.60-63.) He filed a
motion to suppress, challenging his seizure and the extension of his detention.
(R., pp.67-69, 77-84.) The district court held a hearing on Mr. McAlister’s motion to
suppress, and then issued a memorandum decision and order denying the motion.
(R., pp.95-104, 201-12.) The district court concluded the encounter was consensual
until one of the officers observed what he believed to be a bag containing
methamphetamine in the vehicle. (R., p.208.) The district court concluded everything
that happened after the observation of the suspected methamphetamine was justified
under the plain view doctrine. (R., p.209.)
Following the denial of his motion to suppress, Mr. McAlister entered into an
agreement with the State pursuant to which he agreed to plead guilty to felony eluding
and leaving the scene of an accident, as alleged in the Second Amended Information.
(R., pp.224-25; 1/8/16 Tr., p.8, L.21 – p.9, L.8.) In exchange, the State agreed to

3

dismiss the other charges and to request the sentences for the two offenses be served
concurrently. (R., p.223; 1/8/16 Tr., p.9, L.7 – p.10, L.5.) The district court accepted
Mr. McAlister’s guilty plea. (1/8/16 Tr., p.16, Ls.4-10.)
The district court sentenced Mr. McAlister to a unified term of five years, with two
years fixed, for felony eluding, and six months in jail, to be served concurrently, for
leaving the scene of an accident. (3/8/16 Tr., p.24, L.21 – p.25, L.7.) The judgment
was entered on March 18, 2016, and Mr. McAlister filed a timely notice of appeal on
April 19, 2016. (R., pp.235-37, 238-41.) Mr. McAlister subsequently filed a motion
pursuant to Idaho Criminal Rule 35 (“Rule 35”) for a reduction of sentence, which the
district court denied following a hearing.1 (R., p.256.)
ISSUE
Did the district court abuse its discretion when it imposed upon Mr. McAlister a unified
sentence of five years, with two years fixed, for felony eluding, considering the
mitigating factors that exist in this case?
ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. McAlister A Unified
Sentence Of Five Years, With Two Years Fixed, For Felony Eluding, Considering The
Mitigating Factors That Exist In This Case
Mr. McAlister asserts that, given any view of the facts, his unified sentence of five
years, with two years fixed, for eluding, is excessive. Where, as here, the sentence
imposed by the district court is within statutory limits, “the appellant bears the burden of
demonstrating that it is a clear abuse of discretion.” State v. Williams, 151 Idaho 828,

Mr. McAlister does not challenge the district court’s denial of his Rule 35 motion on
appeal in light of State v. Huffman, 144 Idaho 201, 203 (2007).

1
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834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)). “When a trial court
exercises its discretion in sentencing, ‘the most fundamental requirement is
reasonableness.’”

Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).

“A

sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation or retribution.” Id. (citation omitted). “When reviewing the reasonableness
of a sentence this Court will make an independent examination of the record, ‘having
regard to the nature of the offense, the character of the offender and the protection of
the public interest.’” Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)).
The sentence imposed upon Mr. McAlister by the district court was not
reasonable considering the nature of his offense, his character and the protection of the
public interest.

The police investigated Mr. McAlister on August 20, 2015, for no

particular reason. The district court concluded the investigation was not undertaken as
part of the police’s community caretaking function, but was simply a consensual
encounter. (R., pp.206-08.) The district court’s conclusion seems counterfactual in light
of Mr. McAlister’s obvious intention to avoid a police investigation. Mr. McAlister did
everything he could to avoid the police—ultimately eluding after being Tased multiple
times, striking a parked vehicle, and leaving the scene of that accident. Mr. McAlister
committed serious crimes, and posed a real risk to the police, but the police bear some
responsibility for the escalation of the encounter. During the change of plea hearing,
Mr. McAlister said he “wasn’t out to hurt anyone” and acknowledged he “should have
handled things a lot differently.”

(1/8/16 Tr., p.14, Ls.23-24; p.15, Ls.5-6.)

explained:
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He

My action was fear. When they said get out of the car and I was getting
tased and [the car] backed up, I didn’t really think of anything, other than I
seen a clear spot just to remove myself from the scene, so I left. And
when I hit the car, I didn’t know I hit it. I knew my car wasn’t started, and I
was blacked out, and I ran from the scene of where the car had ended up
wrecking into the parked van.
(1/8/16 Tr., p.15, Ls.13-21.)

The circumstances of Mr. McAlister’s offense do not

warrant the sentence imposed.
The sentence imposed is also not warranted by Mr. McAlister’s character. This
was Mr. McAlister’s first felony conviction. (Presentence Investigation Report (“PSI”),
p.10.) He has a history of drug and alcohol use, but was not under the influence of any
substance at the time of the offense, and had in fact been clean for one year. (PSI,
pp.4-5, 17, 18.) During the presentence investigation, Mr. McAlister expressed that his
children are important to him, as is his sobriety and working to support his family. (PSI,
p.18.) Prior to sentencing, Mr. McAlister wrote a letter to the district court in which he
took responsibility for his actions and apologized to the officers involved and to the
owner of the vehicle he struck. (PSI, p.54.) He asked the district court for compassion
for himself, his children and his family. (PSI, pp.54-55.) He wrote, “I hope you see in
me what I see [and] I know I can accomplish in this life.” (PSI, p.55.) The district court
should have considered Mr. McAlister’s character, and that consideration should have
resulted in a lesser sentence.
The sentence the district court imposed was also not necessary to protect the
public. The only people harmed by Mr. McAlister’s conduct were the police officers
involved and, as discussed above, they bear some responsibility for what ultimately took
place. The presentence investigator recommended a period of retained jurisdiction, as
did Mr. McAlister’s counsel.

(PSI, p.22; 3/18/16 Tr., p.19, Ls.9-16.)
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Mr. McAlister

requested probation and outlined an action plan which included finding a steady job,
reuniting with his children, and securing a stable residence. (PSI, p.55.)
In light of the mitigating factors that exist in this case, and notwithstanding the
aggravating factors, the district court abused its discretion when it imposed upon
Mr. McAlister a unified sentence of five years, with two years fixed, for felony eluding.

CONCLUSION
Mr. McAlister respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that his case be remanded to the district
court for a new sentencing hearing.
DATED this 3rd day of November, 2016.

__________/s/_______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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